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. - BL‘FORE THE . -
} * STATE BOARD OF OPTOMETRY ,
) ' DDPARTMEN T OF CONSUMER AFFAIRS -
- : STATE OF CALIFORNIA

"'""“San LmS’ObISPO, CA 93401 e

“In the Mattel of the Aocusatlon Agamst.
ALFRDD LEGRID- APPLEGARTH -

127 Casa Street -

CoseNo.CC2011134 .

O.ptometrist License No; 7714 .

Respondent, | .

_ DECISION AND ORDBR
The attaohed Snpula,tcd Se‘ctlemsnt and D1sc1p11nary Order is hereby adopted by the State

o This Decisfon shall bccome effegtlve on

- Board of Op’tometry, Dspartment of Consumer Affalrs 28 its Dec1smn m this- matter,

. May 28, 9014

' I’clssoORDERBD Apr11 28, 2014

FOR Z%IE STATE BOARD OF OPTOMETRY
, DEPARTMENT OF CONSUMER AFFAIRS
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KAMALA D, HARRIS
Attorney General of California
ARMANDO ZAMBRANO

--Supervising Deputy Attorney General S L

ALVARO MEJIA

Deputy Attorney General

State Bar No, 216956. .
300 So, Spring Street, Suite 1702 -
Los Angeles, CA 90013
~ Telephone: (213) 897-0083
Facsimile: (213) 897-2804

Attorneys for Complainant

: BEFORE THE
 STATE BOARD OF OPTOMETRY
DEPARTMENT OF CONSUMER AFFAIRS
' STATE OF CALIFORNIA .

Optometrist Li_ceilse No. 7714

In the Matter of the Accusatron Agamst , ' Case No CC2011114

| ALFRED LEGRID APPLEGARTH - | STIPULATED SETTLEMENT AND

127 Casa Street o .| DISCIPLINARY ORDER
San Luis Obispo, CA 93401. ' o

Respondent.

27

- , IT IS HEREBY STIPULATED AND AGREED by and between the partres to the above-
entitled proeeedmgs that the followmg matters are true

. : PARTIES

1. Mona Magg1o (Complamant) is the Executlve Ofﬁeer of the State Board of

_ Optometry She brought thrs action solely in  her ofﬁo1a1 capaolty and is represented in this matter| .

by Kamala D, Harrrs Attorney General of the State of Cahforma, by Alvaro Mejia, Deputy )

: Attorney Gene1a1

2. Respondent Alfred Legr1d Applegarth (Respondent) is represented in this proceedmg

' -by attorney Raymond H. Allen, whose address is; Alton & Allen, Inc.,,-lBlO»Osos Street, San

Luis Obispo, CA 93401,

/11 | |
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STIPULATED SETTLEMENT ( Case No, CC 2011 114)
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3,  Onorabout Septembe_r 12, 1983, the-State Board of Optometry issued Optometrist
License No. 7714 to Respondent Alfred Legrid Appleg.arth‘ The Optometrist License was in full

force and.effect at all times relevant to the charges brought in Accusation No. CC 2011 114, The |~

license was set to expire on November 30, 2013,

JURISDICTION

4. Accusation No CC 2011 114 was filed before the State Board of Optometry (Board) ,
Department of Consumer Affarrs and is currently pendmg against Respondent The Accusation
and all other statutorrly requlred documents were properly served on Respondent on Aprll 10
2013, Respondent tnnely filed hlS Netice of Defense contestmg the Accusation,

5. - Acopy of Accusation No. CC 2011 114 is attached as exhibit A and lnoorporated

¢ :

herein by reference.

: ADVISEMZENT AND WAIVERS

6. Respondent has catefully read, fully discussed with counsel and understands the
charges and allegations in Accusation No. CC 2011 114, Resp.ondent has also carefully r_ead,,
'fullv discussed with oounsel,_ and underStand_s the effectsj,of this Stipulated Settlement and
D1scrp11nary Order. . ‘ | o |

7. E Respondent is fully aware of his legal rights i in thls matter 1nclud1ng the right to a -
hearrng on the charges and allegatrons in the Accusatron the right to be represented by counsel at

his own expense the right 1o confront and cross-examine the witnesses against him; the rlght to -

. present evr_dence and to testify on his own behalf; the right to the issuance of subpoenas to compel o

the attendanoe of witnesses and the production of docurnentS' the right to reconSIderatron and -

court review of an adverse dec1s1on, and all other rlghts acccrded by the Cahforma

'Admmrstratrve Procedure Act and other apphcable laws. -

8. Respcndent voluntarﬂy, knowrngly, and 1nte111gent1y waives and gives up each and..

every 11ght set forth- above.

111
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9. Respondent admits the fruth of each and every charge and all_egation in AccuSation
No. CC 2011 114, e
10, Respondent agrees that his Optometrist Llcense is subject to drsclpllne and he agrees
to be bound by the Board's probatlonary terms as set forth in the Disciplinary Order below.

'RESERVATION

11, | “The admissions made by Respondent herein are only for thepurposes of'this . |
proceedlng, or any other proceedings in which the State Board of Optometry or other professmnal
lrcensmg agency is mvolved and shall not be admissible in any other criminal or crvrl '
proceeding. o

CONT]NGENCY

12; . This strpulatron shall be Sub_]ect to. approval by the State Board of thometry

Respondent understands and agrees that counsel for Complainant and the staff of the State Board

| of Optometry may communlcate directly with the Board regardlng this strpulatlon and settlement,

: Wrthout notice to or partrcrpatlon by Respondent or his counsel By 51gmng the strpulatlon,

_Respondent understands and agrees that he may not withdraw his agreement or seek to rescmd the ;

.strpulatr_on prror,to the time the Board-cons1ders and acts upon it, If the Board fails to adopt this
stipulation as its Decision and Order, the Stinulated Settlernent and Diseiplinary Order shaﬂ' be of
.no force or effect, except for.th:is paragraph, it shall be inadrnissible' in any legal action between

. the ,pa‘rties, and'th‘e Board _snall not be disqualiﬁed from further dction '.by havmg considered this ]

' matter

13 The partles understand and agree that Portable Document Format (PDF) and facsimile -

copies of th1s Stipulated Settlement and Dlsclphnary Order 1nclud1ng Portable Document FOrmat

:(PDF) and fa051m1le signatures thereto, shall have the same force and effect as the orrgmals

14, This Strpulated Settlement and Disciplinary Order is ntended by the parties to be an
integrated writing representmg the complete, final, and exclusive embodiment of therr»agreement.
It supersedes any and all prioror contemporaneous agreements, understandings, drscussrons

negotratlons and commitments (wrrtten or oral) Thrs St1pu1ated Settlement and Drsclphnary

3
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Disciplinary Order:

18

Order may not be altered, amended, modiﬁed supplemented, or otherwise ohanged eXoept bya .'

' wrrtlng executed by an authorized representatlve of'each of the partles

15. ' In eons1deratron ofthe foregomg admissions and stlpulatrons the part1es agree that

the Board may; w1thout further notlee or formal proeeedmg, issue and enter the followmg
" DISCIPLINARY.ORDER
IT IS HBREBY ORDERED that Opto1netr1st Llcense No, 77 14 1ssued to Respondent

Alfred Legr1d Applegarth is revoked However, the revocatxon is stayed and Respondent is. .

‘ plaoed on probatlon for three (3) years on the followmg terrns and conditions,

snmmmry CLAUSE

‘Each condition of pr.obation contained herein is a separate and distinct condition. If any

condition of this Order, or any apptreation thereof, is declared unenforceable in whole, in part, or- | -

1o any extent, the rernatnder of this Order and all other "applicants thereof ."sh'all‘ not be affected.

‘anh condltlon of this Order shall separately be Vahd and enforoeable to the fullest extent

perrn1tted by laW

UNIFORM ST ANDARDS FOR SUBSTAN CE—ABUSING LICENSEES |

Pursuant to Busmess and Professmns Code §315, the Umform Standards for Substance— -

AAbusmg Llcensees (Uniform Standards) are apphed throughout thls order and shiall be adhered to

throughout the entire term of probatlon

1. OBEY ALL LAWS

' Respondent shall obey all federal state, and local laws governmg the practloe of optometry '

in Cahforma.

Respondent‘ shall notify the Board in writing within 72 hours of any incident resulting‘ in-his

' arrest or eharges filed. agamst, ora c1tat10n issued against Respondent

CRIM]NAL COU'.RT ORDERS IfRespondent is under criminal court orders by any '
goVernmental agency, including probatron or parole, and the orders are v1olated, this shall be
deemed a violation of probation and masl‘ result in the ﬁling of an accusation or petition to-revoke
probation or both. ) o | '

e o

STIPULATED SETTLEMENT ( Case No, CC 2011 114)
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OTHER BOARD OR REGULATORY AGENCY ORDERS' If Respondent is subje'ct to |

any other dlsclplmary order from any other health-care related board or any profess1ona1 licensing

or certlﬂcatmn regulatory agency in Cahforma or elsewhere, and Vrolates any-of the orders or .

condltrons imposed by other agencres th1s shall be degmed a vrolatlon of probation and may
result i in the filing of an accusation or petltlon to revoke probat1on or both
2. -QUARTERLY REPORTS -

- Respondent shall file quarterly reports of comphance under penalty of perjury to the

' probatlon monitor assigned by the Board. Quarterly report forms w1ll be prov1ded by the Board

(DG~QR1 (05/2012)). Omlssmn or falsification-in any manner of any mformatlon on these reports

shall constltute a v1olat10n of probation and shall result in the filirig of an accusat1on and/or a

' pet1t1on to revoke probatlon agamst Respondent’s optometrlst license. Respondent is respon81ble

for contactrng the Board to obtain add1tlonal forms if needed. Quarterly reports are due for eaoh

year of probation throughout the entlre length of probatlon as follows: ‘
+ For the per1od covermg I anuary 1st through Mareh 31st, reports are to be completed and ‘
' subm1tted between April 1st and Apr1l 7th, ' . '
» For the' perrod covering April 1st through June 30th reports are to be completed and
: submltted between July 1st and July Tth: '
. For the perlod coverlng July st through September 30th reports are to be oompleted and
submitted between October 1st and October 7th, .
+ For the per1od covermg October 1st through Deeernber 3 1st, reports are to be completed
and subnntted between J anuary 1st and January 7th ' '
' Fallure to submrt complete and timely reports shall constrtute a v1olat10n of probatron
3. COOPERATE WITH PROBATION MONITORING PROGRAM
Respondent shall comply with the requirements of the Board’s probatlon momtoring
program, and shall, upon reasonable request, report or personally appear as directed,

‘Respondent shall claim all- certified mail issued by the Board, respond to all notices of

. reasonable requests tnnely, and submit Reports, Identification Update reports or other reports |

_similar in nature, as requeste.d and directed by the Board or its representative. '

5
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Respondent is encouraged to contact the Board’s probation monitoring program

representatlve at any time he has a quesnon or concern regardlng ‘"his terms and oondrtlons of '

probatlon ,
' Faﬂure to appear for any soheduled meeting or exammatron, or cooperate with the

requlrements of the program, mcludlng tnnely submission of requested mformatlon shall

- constitute a V1olat10n of probation and may result in the filing of an aoousatlon and/or 2 petitlon to|

"revoke probatmn agamst Respondent’s Optometmst license,

4, PROBATION MONITORING COSTS
1All costs incurred for probatron momtormg durmg the entire probatlon shall be pald by the
Respondent. The monthly cost may be ad)nsted as expenses are-red_uoed of moreased. '
Respondent’s failure to comply 'thh all terms and oonditions may also cause this amount to be -
mcreased | | | ' | |
AII payments for costs are ’co be sent dlrectly to the Board of Optometry and must be

recclved by the date(s) specrﬁed (Penods of tollmg will not toll the probatron monrtormg costs

: 1ncurred)

CIf Respondent is unable to submi’c costs for any: month he shall be requlred 1nstead to

_submit an explanamon of why he is unable to submit the costs, and the date(s) hie will be able to
‘submit the oosts, 1nolud1ng payment amount(s) Supporting dooumentatlon and eV1dence of why

“the Respondent is unable to make such- payment(s) must accompany this sybmission.

Respondent understands that farlure to sibmit costs tlmely isa v1olat1on of proba’non and
ubmlssron of ev1denoe demonstratrng ﬁnanclal hardship does not preclude the Board from - -

pursumg further dlse1p11nary action, However Respondent understands that by providing
gévidence and supp.ortmg documentatlon of ﬁnancra1~hardsh1p it may delay further disciplinary .
ac’non | . o ‘

In addition to any other disciplinary actlon taken by the Board an unrestrreted hcense will
not be issued at the erid of the pr;_obatronary perlod and the optometrist license will not be
renewed, untilll such time as all probation monitoring costs nave been paid‘ |
T ' |

6

* STIPULATED SETTLEMENT ( Case No, CC 2011 114)




10
1L

12

13
14
15

16

17

18

19
20 ||
21
3
23
24
25
27
28 .

that the licensee authorlzes the Board and the employers and superv1sors to communlcate

"ot l1m1ted to, any violation of any probatlonary term and condltlon

the accusat1on in this matter prior to the begmmng of or returnmg to employment or within 14

vcalendar days from each change na superv1sor or dlrector
'employer that he 1s aware ofthe Dlsc1plme on forms to be prov1ded to the Respondent (DG-Form -
' submxtted from the employer directly to the Board. Respondent is respons1ble for contactmg the

4 Board to obtam additional forms if needed ,
all changes of employment, 1ocat10n and address w1thm 14 calendar days of sueh change. ThlS

' employment change in employment status and change in superwsors administrators or dlrectors

mailing purposes; however the Respondent must also provide his phys1ca1 residence address as

5. FUNCTION AS AN OPTOMETRIST
Respondent shall functicn as an optometr’is_t for a minimum of 60 hours per month for the

entire term of his probation perlod

6. NOTICE TO EMPLOYER

-Respondent shall provide to the Board the names, physical addresses, mailing addresses,

and telephone number of all employers and Supervxsors and shall give specific, wrltten consent
regardmg the licensee’s work status, performance and momtormg Momtormg 1ncludes but is
Resp ondent shall be required to inform his employer and each subsequent employer during
the probation per1od of the dlsc1pl1ne 1mposed by thls dec151on by pr0V1d1ng his supervisor and
d1rector and all subsequent superwsors and d1rectors with a copy of the dec1s1on and order, and
The Respondent st ensure that the. Board receives wr1tten conﬁrmanon from the.
1 (05/2012)) The Respondent must ensure that all reports completed by the employer are -
‘ 7~. ' CHANGES OF EMPLOYMENT OR RESIDENCE _
Respondent shall notify the Board, and appomted probation monitor in Wr1tmg, of any and, |

mcludes but is not limited to applymg for employment tefmination of res1gnatlon from

Respondent shall also notify his probat1on monitor AND the Board IN WRITING of any

changes of residence or ma1hng address w1th1n 14 calendar days. P.O. Boxes are accepted for

well,

7
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'8, COSTRECOVERY

Respondent shall pay to the Board 2 sum not to exceed the costs of the in‘vestigat'ion and

- proseeutlon of fhis-case. That sum shall be 53,000 00 and shall be paid i full directly to the

Board, in a Boardnapproved payment plan, within 6 months before the end of the Probation term.

"Cost recovery will nof be toiled.

If Respondent is unable to submit costs timely, he shall be required instead to submit an
explanatlon of why he is unable to subm1t these costs in “part or m entirety, and the date(s) he wﬂl
be able to submit the costs, 1nolud1ng payment amount(s) Supportmg documentatxon and

evidence of why the Respondent is unable to make such payment(s) must. accompany this

subm1ssmn

Respondent understands that fallure to submlt costs timely is a violation of probation and “
submlssmn of ev1denoe demonstratmg financial hardsh1p does not preolude the Board from
pursumg further d1sotphnary action. However, Re{spondent understands that by prov1dmg .
evidenoe and supporting dooumentatio_n_' of ﬁnaneial hardship may delay. fnrther diseip_linary

. .

Consideration to financial hardship will not be given shouid Respondent violate this term

“and condition, unless an unexpeoted AND unavo1dable hardshlp is estabhshed from the date of

‘thlS order to the date payment(s) is due

9. TAKE AND PASS CALIFORNIA LAWS AND REGULATIONS -

» -EXAIV[H\IATION

Within 60 oalendar days of the effeotwe date of thls deols1on or W1thm some other tlme as

~‘prescr1bed m writing by the Board Respondent shall take. and pass the California Laws and

~Regulatlons Exammatron (CLRE) If Respondent fails this examination, Respondent must take

and pass a re-—exammahon as approved by the Board. ‘The waiting period between repeat

_ examinations shall be at six-month intervals until success is achieved. Respondent shall pa'y the -

established examination fees.

If Respondent fails the first examination, Respondent shall immediately cease the practice

- of optometry until the re-examination has been successfully passed; as evidenced by written

8
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notice to Respondent from the Board,

If Respondent has not taken and passed the examination Within six monthsfrom the

- effective date, of this decision, Respondent s'hal] be con51dered o be'in violation of probation,

10. VALID LICENSE STATUS
Respondent shall maintain a cutrent, active and Vahd license for the length of the probation

period Failure to pay all fees and meet CE requirements prior to his hcense expiration date shall

constitute a v1olatlon of probatlon

11. TOLL]NG FOR OUT—OF—STATE RESIDENCE ORPRACTICE

Periods of residency or practice outside California, whether the periods of residency or

_practice are temporary ar permanent, will toll the probation period but will not toll the cost -

recovery requirement, nor thé probation monitoring costs incurred. Travel outside of California -

for more than 30 calendar days must be reported 10 the Board in Writing prior‘ to departure,

' Respo'ndent shall notify the’Board in yvriting, within 14 calendar days, 'upon his return to

Cahforma and prlor to the oommencernent of any employment Where representation as an
optometrlst is/was prov1ded | : ' ' ' . '

Respondent’s hoense shall be automatically cancelled if Respondent’s periods of temporary
or permanent re51dence or praotice out31de Cahfornia total two years. However Respondent’s

hcense shall not be canoelled as long as Respondent is re51d1ng and praotlcmg in another state of

the United States and is on act1ve probatlon with the hcensmg authority of that state; in which

. ‘case the two year penod shall begin on the date probation is GOmpleted ot termlnated in that state

12. LICENSE SURRENDER

During Respondent’s term _of probation, if he ceases practioing due to retirement, health
reas.ons?- or is otherwise unable to satisfy any‘condition of probation, Respondent niay‘ sutrender
hisiicens_e to the Boar_dt The Board reserves the right to evaluate Responden't’s request and
exercise its discretion whether to grant the request, ot to taice» any other action deemed appropriate .
and reasonahle under the oir'oumstanc_es, without further hearing, Upon formal acceptance of the -
tendered lioense and wall certificate, Respondent will no Ionger be subject to the conditions of
probation. All costs incurred (i.e., Cost Recovery and Probation Monitoring) are due upon

9
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reinstatement.

Surrender of Respondent’s Hcense shall be considered a Disoiplinary Action and shall

beoorne_apart of Respondent’s license hxstory with the Board, ~
' 13. VIOLATION OF PROBATION

_ If Respondent vmlates any term of the probatlon in any respect, the Board after g1v1ng
Respondent notice and the opportu_mty to be heard, may revoke probation and carry out the '
disciplinary order that was stayed, If an accusation or a petition to revoke probation is filed
| against Rcspondent durmg probatlon, the Board shall have continuing Jurrsdlotlon and the period .
of probat1on shall be extended until the matter is ﬁnal No petrtlon for modlﬁcatlon of dlsc1plme
shall be considered while there is an acousatlon or pet1t1on to reVoke probat1on or other d1sorplme
pendrng agamst Respondent ‘ ‘

14-, COMPLETION OF PROBATION S _

‘Upon suocessful completron of probat1on Respondent 8 heense shall be fully restored.
15. SALE OR CLOSURE OF AN OFFICE AND/OR PRACTICE

-_If Respondent sells or eloses his ofﬁoe after the imposition of admmrstratwe d1s<>1pl1ne L

Respondent shall ensure the oont1nu1ty of patlent care and the transfer of pattent records.

Respondent shall also ensure that patlents are refunded money for work/servtces not completed or|:

provrded and shall not mrsrepresent to anyone the reason for the sale or olosure of the ofﬁce

and/or practice.’ The provrslons of this cond1t1on in no way authorrze the practice- of optometry by

the Respondent during any period of lleense suspenswn - L .
16. ABSTENTION FROM USE OF CONTROLLED SUBSTAN CES/ALCOHOL '

" Respondent shall absta_m comple_tety from t_he'use or possession of aloohol, atry and all .

.oth.er mood altering drigs or substances, and their associated paraphernaiia. Respondent shall

identify for the Board, a single physietan, nutse practitionet or physician assistant who shall be
aware of Respondent"s history of substance abuSe and will coordinate and monitor any o
presoriptions for Respondent for dangerous drugs, controlled substances or mood altéring drugs
The coordmatmg physrctan nurse praetrtronel or physrc1an assistant’ shalI report to the Board on.

a quarterly ba51s Quarterly reports are due for each year of probatlon throughout the entire length

"10,
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of probatlon as follows

+ For the period covermg January 1st through March 31st, reports are to be completed and -

submitted | between April lst and Aprll 7th,
-« For the period covering April 1st through June 30th, reports are to be oompleted and
submitted between July Istand J uly 7th. T
. Forthe period covering July 1st through September 3 Oth,‘ reports are to be completed and
~ submitted between October- Ist and October 7th, | - ' |
-+ For the per1od covering October 1st through December 3 1st reports are to be compléted
and submitted between J anuary 1st and J anuary 7th. i

The quarterly report shall meludc, but not be l1m1ted to:.

1. . the Respondent’s name;

2, ° license number; . '

3, physician, nurse praetltroner or physrclan assistant’s name and signature;

4, physician, nurge practitioner, or physician assistant’s license number;’

5. dates Respondent had face-to-face contact or correspondenee (wrltten and verbal)
with physician, nurse practitioner, or physician assistant; -

6. . the Respondent’s compliance with this condltron ' '

7, if any substances have been prescribed, 1dent1ﬁcat1on of a program for the time-"
11m1ted use of any substances; .

8.~ any change in behavior and/or personal hab1ts ,

9. . assessment of the Respondent’s ability to practice safely; :

10. - - recommendation dependant on Respondent’s progress and compliance with thls

' condrtron on whether to continue with current prescription plan and/or treatment modlfy plan A

and/or treatment, or require Respondent to cease practice; ,
11, other relevant mformatlon deemed neeessary by the physrolan nurse praetltroner,

~phy31elan or the Board, -

Respondent is u1t1mately respon31ble for’ ensurmg h1s phys101an, nurse praotmoner or’
physmian ass1stant submlts complete and tnnely reports Fallure fo ensure each subm1ssmn of
complete and txmely reports shall constitute a violation of probation. -

| The Board rna;y require a'single coordinating phys'ielan, nurse practitionet, or physician

assistant to b'e-_a specialist in addictive medicine, or to consult with 2 specialist in addictive -

_ Respondent shall execute a release euthorizingthe release of pha’rmecy and preseriblng
recotds as ‘well as physical and:mental health medical records.l Respondent shall also provide
lnfdrniation of treating physicians, counselors or any other treating professional as requested by
the Board., e v B ” S |
11
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‘Respondent shall ensure that he is not in the presence of or in the same physical location as

individuals vvho are using illegal substances, even if Respondent is not personally'ingesting the .-

drug(s) Any posmve result that registers over the estabhshed laboratory cut off level shall -
constitute a violation of probation and shall result in the ﬁhng of an accusation and/or a petltion
to revoke probation against Respondent’s optometric licénse. . -

Respondent also uhderstands and agrees that any positive reésult that registers over the
estabhshed laboratory cut off level shall be reported o each of Respondent’s employers.

'17.  BIOLOGICAL FLUID TESTING

Respondent at his expense shall participate in random testmg, 1nolud1ng but not limited to
- biological fluid testlng (i.e. urine, blood, saliva), breathalyzer, hair follicle testing, or »any drug
’ screen’ing program approved by 'tbe Boa:rd- The length of time shali be for the entire probatiOn

' periad. The Respondent wrll be randomly drug tested af the frequency outllned in Uniform

Standards for Substance Abuse #4

-Respondent shall make daily contact to determine if he is required to submit a specimen for |
Il testmg, including weekends and hohdays, at a-lab approved by the Board Board representatives ‘

. may also appear unannounced at any time to collect a spemmen All colleotlons will be .

.observed . . '
- At all times Respondent shall fully cooperate with the Board ot any of its representatives

.and shall,. when drrected, appear for testing as requested and submit to such t_ests and.sainples for

the detection of alcohol, narcotics, hypnotic, dangerous drugs or other controlled substances. All -

aiternative‘ testing.,sites, due to vacation or.traVei outside of California, must be approved by the -
‘Board prior to the vacation or travel. - | | “ | | ) .

o It‘ Respondent is.unable'to provide a specimen in a reasonable amountof time from the
request, Respondent understands that, while at the vvork site, any Board representative may -

request from the supervisor, manager or director on duty to observe Respondent it a manner that

 does niot interrupt or jeopardize patienit cate in any manner until such time Respondent provides a

speoimen acceptable to the Board.

IfRespondent fests pos1t1Ve for a prohibited substanoe per his probationary order
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Respondent’s license shall be automatically suspended. The Board will contact the Respondent

and his employers, supetvisors, ndanagers, work site monitots, and contractors and notify them
_that Respondent’s license has been suspended as a result of a positive test. Thereafter, the Board |
may contact the specimen collector, laboratory, Respondent, treating physician, treatment
provider and support group facilitators to determine Whether.the positive test is in fact evidence of|
pro_nibited use. If the Board determines the positive test is not evidence of prohibited use, the |

Board shall immediately reinstate the license and inform the Réspondent and others previously

contacted, that the license is no longer suspende'd.‘ _

Failure to submit to testing on the day requested, or appear as requested by any Board
representative for testing, as directed, shall constitute a violation of probation and shall result in
the filing of an accusation and/or a peﬁﬁon to revoke probétion against Respondent’s optometrist |
license. | ‘

ACCEPTANCE '

I have carefully read the above Stipulated Settlement and Dlsc1p11nary Order and have fully |
d1scussed it w1th my attorney, Raymond H. Allen. I understand the stipulation and the effect it
will have on my Optometrist License. I enter into this Stlpulated-Settle_ment and Disciplinary

‘Order voluntarily, knowingly, and inte]]igenﬂya_ and agree to be bound by the Decision and Order

of the State Board of Optometry.
oo 86 //4 c%/
: f / .

ALFRED LEGRID AP[F%EGAR)%I
Respondent

I have read and fully discussed w1th Respondent Alfred Legrid Applégarth the terms and

condrtrons and other matters contained i the above Stipulated Settlement and Disciplinary Order :

aymond 1L Allen£sq,.
Attorney for Respondent
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L‘NDORSEMENT
The foregomg Stipulated Settlement and Dlsclphnary Order is hereby respeotfully

subm1tted for cons1derat10n by / the State Board of Optometry

Dated: W(M 2 209 Respecttully submmted,

. "KAMALA D, HARRIS
Attorney General of California
OZA RANO o
Supé viging Deputy Attorney . General

" ALVARO MEIIA }
: Deputy Attorney Gener
* Attorneys for Complainant
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| KAMALA D. HARRIS
‘ Attorney General of California
2 || ARMANDO ZAMBRANO '
1| Supervising Deputy Attorney General
3 || ALVARO MEJIA .
r— Deputy Attorney General _ - T
4 || State Bar No. 216956 :
{| -300 So. Spring Street, Suite 1702
5 Los Angeles, CA 90013
- Telephone: (213) 897-0083
6 Facsimile: (213) §97-2804 .~
-7 || Attorneys for Complaz'hanr
8 ' BEFORE THE
STATE BOARD OF OPTOMETRY .
-9 - DEPARTMENT OF CONSUMER AFFAIRS ,
. STATE OF CALIFORNIA
1
11 || In the Matter of the'Acousation Against: . Case No. CC 2011 114
1 - 12 || ALFRED LEGRID APPLEGARTH ' ‘ACCUSATION
127 Casa Street ' ' o
13 || San Luis Obispo, CA 93401
14 | Optometrist License No_. 7714
15 - | Respondent.
16 |
17 Complainant alleges: :
1 ST PARTIES
1 19 1. MonaMaggio (“Complamant”) brings this Accusation solely in her official capacity
20 || as the Executive Officer of the -State Board of Optometry, Department of Consumer Affairs. |
21 2. © .On or about Septernber 12, 1983, the State Board of Optometry (“Board”) issued |
22 Optometrlst Llcense No. 7714 to Alfred Leond Applegarth (“Respondent”) The Optometmst
23 || License was in full force and effect at all times relevant to the charoes brought hereln and Wlll
24 enp1re on ‘November 30, 2013, unless renewed. -
25 o JURISDICTION
26 3.  This Accusatlon is broucht before the Board unde1 the author1ty of the followmg
127 || laws. All section references are to the Busmess and Professions Code (“Code ") unless otherwise
28 || indicated. | |

Accusation (Case No. CC 2011 114)




1 STATUTORY PROVISTONS -

2 4 Code section 141' 8, subdivision @) provides that the suspension expiration, -surrender,
3 or cancellation of a license shall not deprlve the Board of jurisdiction to p1oceed with a |

At disciplinary action durlng the perlod within Whl(;l;tg% license may be renewed, restored, reissued
4 5 || or reinstated. |

6 ” 5. Code section 4901 states; in pertinent part:
| 7 "(a) | In addition to any other action that a board is permitted to take againsta licensee, a '

8 || board may suspend or revoke a license on the oround that the licensee has been convicted’of a

9 || crime, if the crime is substantially related to the quahﬁcatlons funct1ons or dutles of the busmess

10 ‘or profess1on for Wthh the hcense was issued. _ o L o

11 - "(b) Notw1thstand1nc any other provision of law, a board may exercrse any authorlty to‘

' 12 'dis01phne a licensee for conviction of a crime that is 1ndependent of the authorlty granted under
13 subdrvrslon (a) only if the crlme is substantially related to the qualifications, funct1ons or dutres v
14 || of the business or professron for which the hcensee s license was issued.

' 15 ”(e) A convrctlon within the meamng of this sectlon means a plea or Verdrct of guilty or a.

16 || conviction followmg a plea of nolo contendere. Any act1on thata board 18 permltted to take
17 1 followmg the establishment of a conviction may be taken when the time for appeal has elapsed or
18 the Judcrment of conv1ct10n has been affirmed on appeal or when an order granting probation is
19 made suspendmo the 1mpos1t10n of sentence 1rrespect1ve of a subsequent order under the |
20 | ’prov1srons of Section 1203 4 of the Penal Code
21 6.. Code section 3090 states, in pertinent part
22 | "Except as otherwrse provrded by law, the board may take action against all persons oullty

- 23 of violating this chapter or anyof the regulatlons adopted by the board. The board shall enforce
24 ,and.adm'inister this article as to licenseholders, and the board .shall'have all the powers ;granted;in
25 || this chapter for these purposes, including, but not Iirnited to, rnvestigating complaints_from' the
26 || public, other 1icensees, health care facilities, other licensing agencies, or any other source

27 suggestmg that an optometrlst may be guilty of violating this chapter or any of the regulations
28 || adopted by the board "
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7. Code section 31 10 states, in pertment part:

28

-1
2 "The board may take actron agarnst any licensee Who is char ged with unprofessronal
. 3 | conduet and may deny an applrcatron for a license if the applicant has- committed unprofessronal |
.» 4 eonduct In addrtron to other provrsrons of this article, unprofessronal conduct includes, but is not
5 ' lrmrted to, the followrng |
6 .
7 "(k) Conviction of a fe_lony. or of any '-offense substantially related to the ciualiﬁeations, _
8 functions, and duties of an optometrist, in which event the record of the eonviction shall be
9 conclusive evidence thereof. ' _ .. ' | |
10 "(l) Admmistenno to himself or herself any controlled substance or using any of the
11- .danceious drugs specrﬁed in Sectlon 4022 or using alcohohc beveraces to the extent orina
12 manner, as to be dangerous or 1nJurrous to the person applylng for a license or holdmg a lreense
13 {| under this chapter or to any ot'her:person or to the public, or, to the extent that the use impairs !
14 _‘ the ability of the person applyrno for or holdmg a license to conduct wrth safety to the pubhc the
15 practrce authorized by the license, or the conviction of a mrsdemeanor or felony involving the
16 || use, consumptron or self admrmstratlon of any of the substances referred to in this subdrvrsron or
17 any combrnatron thereof."” | _ N
18 REGULATORY PROVISIONS
19 8. Calrforma Code of Regulatlons title 16 section 1517 states in pertlnent part
20 ' "F01 the purpose of denial, suspens1on or revocation of the certrﬁcate of registration of an
21| optometrist ,pursuant to D1v1s1on 1.5 (commencing with Section 475) of the Code, a crime or act
22 || shall be consider_ed 1o be substantially related to the qualifications, functions, and'duties of an'
213 optornetrist .if to a substantial degree it e'videnees present or potential unfitness of an optornetrist
24 || to perfOrm‘ the functions authorized by liis/her 'c.ertiﬁcate of registration in 2 manner consist’ent
| 2.5‘ with the public health, safety, or welfare." | |
el |
o7 | 11
/ /:/
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COST RECOVERY

1
) 9. . Code section ’175 3 provides in pertinent part, that the Board may request the
'3 admmrstratlve law Judge to direct a hcentrate found to have commrtted a v1olat10n or v1olatlons of
4 .the licensing act to pay a sum not to exceed the reasonable costs of the 1nvest10atron and
‘5. enforcement of the case. '
6 FIRST CAUSE FOR DISCIPLINE
7 (Conviction of a Substantially Related Crimej
8 10. Respondent is subject to disciplinary action under Code section :;1 10, subd1v1sron (k)
9 || and Code section 490, in conjunction with Cahforma Code of Reoulatlons title 16 seotlon 151 7 |
10 || in that Respondent has been convicted of a crime substantially related to the quahﬁcatlons s
| 114 || functions, ‘or-duties of a hcensed optornetrrst On or about August 6, 2010, after pleading nolo |
12 | contendere Respondent was conv1cted of one mrsdemeanor count of vrolatrn0 Veh1cle Code
13 sectlon 23152, subdlvrs1on (a) [dr1v1ng a vehlcle under the influence of an alcohol beverage and a
14 | drucr and under the1r cornbrned 1nﬂuenoe] and one misdemeanor count of Vehlole Code sectlon
15 || 23152, subdmsron (b) [drrvmg Wh11e havmo 0.08% or more, by Welght of alcohol in his blood] |
16 || inthe cr1m1na1 proceeding entrtled T he People of the State of Calzfm nia v. Alfred Leg7 id
17 Applegarrh (Super. Ct. San Luis Obispo County, 2010, No. MOQO_445185). Respond_ent_ admitted |
18 || the charged enhancement that he had a blood alcohol content of 0.15% and hjgher within the |
19 || meaning of Vehicle Code section23578. The Court sentenced Respondent to serve 5 davs in San
20 || Luis Obispo COunty Jail and plaoed him ‘onl 3 years probation, .with terms and conditions. The '
91 |l circumstances surronnding the conviction are that on or about March‘Z(_), 2010, Respondent drove
22 || avehicle while having O; ‘1‘5% and more by weight of alcohol in his blood? and colhded with a
73 ..par‘ked-vehi'cle._ thile 'speaking to Respondent, the San.Luis Obispo Police Department Officer
24 '. observed Respondent to have unfoeused and vvatery eves, he was extremely unsteady and had
| 25 || trouble standin'O. Respondent told ofﬁcerS-he had taken Ambien an hour before consuming
26 || alcohol. During the booking procedure, Respondent submitted to a blood test that resulted in a
27 || blood- alcohol content level of 0.19%.
.28

1117
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SECOND CAUSE FOR DISCIPLINE

il

1
2 (Dangerous Use of Alcohol and/or Drugs) ‘
23 11, Respondent is subject to disciplinary action under Code section 3110, subdirflsion O,
4 || in that on or about March 20, 2010 Respondent used aleoholic beverages and a drug to an extent
| 5 || or in a manner 'dangerorls 51- injurious 'to'himsel'f? another person, or the public, when he operated
.. 6 || avehicle-while under the influence of alcohol, by"haying 0.19% of alcohol in his blood, and a
7. drug, te wit, Ambien, and under their combined influence. - Complainant refers to and By thls
8 || reference incorporates, the'allegat'ion set forth above in paragraph 10, as though set forth fully.
9 | PRAVER | | | |
10 WHEREFORE Complamant requests that a hearlng be held on the matters herem allecred
11 and that followmc the hearmo the Board issue a decision: |
12 1. Revoking or suspendlng Optometrist chense No, 7714, issued to Alfred Legrid |
13 || Applegarth; | | |
14 2. Ordermo Alfred Leond Appleoarth to pay the Board the reasonable costs of the
15 mvesucatron and enforcement of this case, pursuant to sect1on 125 3 and-
16 3. .Takmg such other and further action as deemed necessary. and proper.
17
18 ' L :
DATED: April 3, 2013 %7(#@ </<,Q
19 . ) ' : MONA MAGGIO.
_ " Executive Officer
20 ' State Board of Optometry
‘ Departmerit of Consumer Affairs
21 State of California .
, ~ Complainant
B 22
23
24
25
] 26
27 || DO Matter ID: LA2012506393
. 5 1732352 doc
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